












































































































































































































































































































































































































































































































































































































(２) ?法院禁令」と訳す学者もいる。賀衛方等訳『米国法律辞典』(Peter G. Renstrom “The
 
American Law Dictionary”ABC-CLIO INC.,1991)中国政法大学出版社、1998年、250頁。
(３) Black’s Law Dictionary,West publishing Co.,at 7055?ed.,1979.
(４) 中華人民共和国民事訴訟法第74条。
(５) 中華人民共和国民事訴訟法第92条第１項、第93条第１項。




(８) See Bobert P.Merges,Patent Law and Policy: Cases and Materials, at 973(2d ed.
1997).
(９) See Intellectual Property Right in Denmark,Lars Karnoe,September1999,Beijing.












(17) Article50(3)of the Trips Agreement:“the judicial authority shall have the authority
 
to require the applicant to provide any reasonable evidence in order to satisfy themselves
 
with a sufficient degree of certainty that the applicant is the right holder and the
 
applicant’s right is being infringed or that such infringement is imminent,...”.
(18) Abbott Laboratories v. Mead Johnson & Company, 971F.2d 6(7?Cir.1992).“The
 
district court determined that Abbot had established a likelihood of prevailing at trial on
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the merits. ...We consider separate aspects of Mead’s promotional campaign in turn,
keeping in mind throughout that to pass this threshold Abbott need only demonstrate
 
some likelihood of prevailing on the merits,not that it will definitely prevail.”
(19) 特許の領域において、Samuel K. Lu,The Fundamentals of Preliminary Injunctions,
Permanent Injunctions, and Temporary Restraining Orders in Patent Cases, 572PLI, at
175,“to obtain a preliminary injunction in a patent infringement suit, a plaintiff must
 
establish (1)a reasonable likelihood of success on the merits ...”.商標領域において、
Meridian Mutual Insurance v. Meridian Insurance Group, Inc., 128F.3d 1111(7?Cir.
1997),“When considering a motion for a preliminary injunction, a district court must
 
weigh a number of factors, first, it must determine whether the moving party has
 
demonstrated(1)some likelihood of prevailing on the merits...”.著作領域において、Walt
 
Disney Productions v,Air Pirates345F.Supp.108,110(N.D.Cal.1972),aff’d581F.2d751
(9?Cir.1978), cert. denied,439U. S.1132.“The standard for granting a preliminary
 
injunction in an action for copyright is well settled in the Ninth Circuit. In order to
 
prevail, the plaintiff must demonstrate:(1) irreparable injury. and (2) likelihood of
 
success on the merits.”商業秘密の領域において、Honeywell, Inc. v. Brewer-Garrett Co.,
145F 3d 1331(6?Cir. 1998), “Injunctive relief for misappropriation under the act is
 
discretionary and is subject to same equitable principles that underline any grant or
 
denial of an injunction.”
(20) 7Donald S.Chisum,Chisum on Patents,?20.04［1］［b］,at 672(2000).
(21) 939F.2d,1568,19USPQ1508(Fed.Cir.1991).
(22) Atlas Powder Co. v. Ireco Chem.,773F.2d 1230,1233(Fed.Cir.1985).
(23) 35U.S.C.?282.
(24) Surfco Hawai’I v. Fin Control Systems PTY, LTD.,2000U.S.App.LEXIS 8705.
(25) A. J. Canfield Co. v. Vess Beverages, Inc.,796F.2d 903,906(7?Cir.1986).




(28) Abbott Laboratories v. Mead Johnson & Company,971F.2d 6(7?Cir.1992).
(29) Lveridge v. Pendleton Woolen Mills, Inc,.788F.2d 914,917(2d Cir.1986).
(30) JSG Trading Corp. v. Tay-Wrap, Inc.,917F.2d 75,79(2d Cir.1990).
(31) Simith Int’l, Inc. v. Hughes Tool Co.,718F.2d 1573,219USPQ 686(Fed.Cir.1983),
cert. denied,464U.S.996(1983).
(32) H.H.Robetson Co.v.United Steel Deck Inc.,820F.2d384,390,2USPQ2d1926,1929
-1939(Fed.Cir.1987).
(33) Samuel K.Lu,The Fundamentals of Preliminary Injunctions,Permanent Injunctions,
and Temporary Restraining Orders in Patent Cases,572PLI,at 169.
(34) Abbott Laboratories v. Mead Johnson & Company,971F.2d 6(7?Cir.1992).
(35) Counrty KidN City Slicks, Inc. v. Sheen,77F.3d 1280,1288-89(10?Cir.1996).
(36) 同注33、第175頁。
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(37) Plains Cotton Coop.Assn.v.Goodpasture Computer Serv. Inc.,807F.2d1256(5?Cir.
1987).
(38) Sierra On-line, Inc. v.Phoenix Software, Inc.,739F.2d1415,1241,223U.S.P.Q227
(9?Cir.1984).





(44) Hughes v. Cristofane,486F.Supp.541(D.Mary.1980).“In order to obtain relief by
 
a temporary restraining order under Rule65of the Federal Rules,the plaintiffs must show
...(4)that the issuance of the order will cause no substantial harm to the public ...”
(45) Abbott Laboratories v. Meal Johnson & Company, 971F.2d 6(7?Cir.1992).“The
 
public interest,meaning the consequences of granting or denying the injunction to non-
parties.”
(46) 7Donald S.Chisum,Chisum on Patents,?20.04［1］［f］［ⅱ］,at 740.
(47) Id,?20.04［1］［f］［ⅱ］,at 746.
(48) 同注36。
(49) Meridian Mutual Insurance v. Meridian Insurance Group,Inc.,128F.3d1111(7?Cir.
1997).


























































(70) United States v. Hall,472F.2d 261(5?Cir.1972).
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